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Lawrence W. Peden, appellant 


W. F. Fleming, Superintendent D. C. Workhouse, 

appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The statement of the case in the appellant’s brief is correct] 
The appellant, a narcotic addict, received sentences totalling 
approximately five and one-half years in the Municipal Court 
of the District of Columbia, Criminal Division. This aggregate 
sentence consisted of 180-days in each of eleven cases, charging 
violations of the Uniform Narcotic Drug Act, Section 33-420 
District of Columbia Code, 1940. These sentences were im-i 
posed on August 12, 1942. The defendant was committed for 
service of these sentences to an institution of the United States 
Public Health Service located at Lexington, Kentucky, which 
has provisions for treatment of narcotic addicts. The Court, 
after imposing the sentences, directed that the term of court 
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be kept open. During the following year, the Court received 
information from the institution at which the appellant was 
confined to the effect that he had recovered from the effects of 
his addiction, and the permanency of his cure could best be 
tested by his being released. The Court apparently acting on 
this advice caused the appellant to be brought before him and 
on September 3,1943, in purported application of the power to 
grant probation (Section 24-101, et seq., District of Columbia 
Code, 1940), directed that the appellant be released on proba¬ 
tion forthwith and supervised under the conditions thereof until 
such time as his sentence as originally imposed would have 
expired. While at large under these circumstances the defend¬ 
ant was arrested for breaking into a drug store and stealing 
nembutol. He was held for action of the Grand Jury on a charge 
of housebreaking and while the felony charge was in that status, 
the appellant was taken before the Municipal Court Judge. 
There he was openly accused of breaking the terms of his pro¬ 
bation, one of which, of course, was that he not repeat the 
offense or otherwise violate the law. He admitted to the judge 
that he had broken into the drug store for the purpose of ob¬ 
taining the drug nembutol and admitted having continued to 
use that drug while on probation. The Court, accordingly, re¬ 
voked the probation and ordered the appellant to serve the re¬ 
mainder of his sentence, which then was some 1,592 days. After¬ 
wards the appellant, being represented by counsel, entered a 
plea of guilty to petit larceny to the indictment which charged 
him with housebreaking and larceny. He was given a sentence 
of six months to run concurrently with the revoked probation 
time. In his petition for habeas corpus, the petitioner con¬ 
tended that the Court was without authority to revoke his pro¬ 
bation because it was done without his having an attorney, 
and it was done before appellant had been convicted of the 
offense for which the probation was revoked. He also contended 
that he should have been given a hearing before the probation 
was revoked. The Court issued a rule to show cause and after 
hearing made findings of fact and conclusions of law on the 
basis of which he denied the petition. 
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STAT UTE S INVOLVED 

| 24-104, District of Columbia Code, 1940 Edition. 

Discharge from or continuance of probation — Modi- 
fication or revocation of order. —Upon the expiration of 
the term fixed for such probation, the probation officer 
shall report that fact to the court, with a statement of 
the conduct of the probationer while on probation, and 
the court may thereupon discharge the probationer from 
further supervision, or may extend the probation, as shall 
seem advisable. At any time during the probationary 
term the court may modify the terms and conditions of 
the order of probation, or may terminate such probation, 
when in the opinion of the court the ends of justice shall 
require, and when the probation is so terminated the 
court shall enter an order discharging the probationer 
from serving the imposed penalty; or the court may re¬ 
voke the order, of probation and cause the rearrest of the 
probationer and impose a sentence and require him tb 
serve the sentence or pay the fine originally imposed, dr 
both, as the case may be, and the time of probation shall 
not be taken into account to diminish the time for which 
he was originally sentenced (June 25,1910, 36 Stat. 865, 
ch.433, §4). * , j 

§ 11-609, District of Columbia Code, 1940 Edition. j 
Terms of court. —The said court shall hold a term dn 
the first Monday of every month, and continue the same 
from day to day as long as it may be necessary for the 
transaction of its business (June 17,1870,16 Stat. 153, ch, 
133, § 4; Mar. 3, 1901, 31 Stat. 1198, ch. 854, § 50). 

ISSUES INVOLVED 


Did the Municipal Court have jurisdiction to place appellant 
on probation after he was sentenced and committed and served 
a substantial part of his sentence? 
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II 

If the Court had no power to put appellant on probation, did 
its order purporting to do so have the effect of reducing appel¬ 
lant’s sentence to the portion already served? 

III 

Assuming the order of probation to have been lawful, was 
the revocation of probation arbitrary and an abuse of dis¬ 
cretion? 

SUMMARY OF ARGUMENT 

The sentences originally imposed on the appellant by the 
Municipal Court were valid sentences which warranted his 
being confined until they were served. After he was com¬ 
mitted for service, the Court had no authority .to grant him 
probation. The granting of probation was therefore a nullity 
and in legal effect the appellant continued to serve his time. 
The legal effect of the revocation of the probation was that the 
defendant instead of serving his time at large, as he had during 
the unauthorized probation, resumed the service of his sentence 
in confinement. 

Aside from the point that the Court had no power to apply 
the probation law after the appellant had been committed, the 
Court likewise was without power to interfere with the judg¬ 
ments of sentence after expiration of the term in which they 
were imposed or a reasonable extension thereof. The time that 
had passed since the original imposition of sentence was not 
reasonable and the attempt of the Court to extend the term 
was therefore ineffective. 

Even if the granting of probation was valid, the revocation 
was justified in this case and the finding of the Court below 
in that regard ought not to be disturbed. The terms of the 
probation plainly included the condition that the appellant not 
repeat the offense nor otherwise violate the law. He did so 
and admitted doing so. The charge was made against him in 
his presence before the judge and by him admitted. He was 
not entitled to an attorney on that occasion and under the cir¬ 
cumstances did not need legal advice. The proceedings, brief 


as they may have been, amounted to a hearing. Hence, the 
finding of the Municipal Court Judge that the terms of proba¬ 
tion had been violated was a correct finding and warranted 
revocation of the probation. 

ARGUMENT 

I 

As appellant concedes that the Police Court had no power to 
grant probation long after appellant was committed and after 
he had served a substantial portion of his sentence, no argument 
on this point is necessary. The plain terms of the District of 
Columbia Probation statute, Sec. 24^102, D. C. Code (1940), 
provide that probation may be granted after sentence but be¬ 
fore commitment and require the conclusion admitted by 
appellant. Furthermore, the case of United States v. Murray, 
275 U. S. 347 deciding that probation under the federal proba¬ 
tion statute, 18 U. S. C. 724, could not be granted even after & 
commitment of one day, leaves no doubt on this issue. 

II 

Appellant argues that although the Court could not grant 
probation, its order purporting to do so ought to be considerqd 
as a reduction of sentence to the period already served. This 
construction is urged although the Court manifestly intended 
to continue the sentence but to permit service outside the prison 
confines. The order obviously intended to render appellant 
subject to supervision and control, which could be done legally 
only by virtue of an existing sentence. The argument for con¬ 
struing the sentence as reduced seeks to impute to the Court 
an intention clearly contrary to what it did. 

Aside from the strained nature of the contention, it assumes 
that the Court had power to alter the sentence at a term of 
Court long removed from that at which the sentence was 
imposed. The argument proceeds on three premises: (1) That 
a court may reduce a sentence during the same term at which 
it was rendered; (2) that the Police Court, now Criminal Divi¬ 
sion of the Municipal Court, has power to extend its term from 
day to day, Sec. 11-609, D. C. Code (1940); (3) that the judg- 
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merits of conviction in this case recited that the term should 
be kept open. 

While a court may alter the sentence by reducing it if the 
action is taken within the same term, United States v. Benz, 
282 U. S. 304, a court may not reopen a judgment of conviction 
at a subsequent term unless a proceeding was commenced 
within the term at which the sentence was imposed. United 
States v. Mayer, 235 U. S. 55; Mosheik v. Bates, 66 App. D. C. 
318, 87 F. (2d) (221. I Freeman on Judgments (5th ed.) Sec. 
196. There are of course, certain exceptions, as for judgments 
erroneous or illegal on their face, entered erroneously, and per¬ 
haps others- While the judgment of the Police Court recited 
that the term should be kept open, this general recital does not 
conform to the statutory power to continue the term “from 
-day to day.” In Harris v. Nixon, 27 App. D. C. 94, this Court 
considered the power of the Police Court to extend the term 
from day to day and stated that the statute did not appear to 
contemplate extension of the term beyond the succeeding term. 
The opinion of the Court read in part as follows: 

This statute limits the term of the police court to one 
month, and empowers the court to continue the term 
from day to day as long as it may be necessary for the 
transaction of its business. The expression “from day 
to day” suggests that it was not contemplated that the 
continued term would extend beyond the period of the 
next term of the police court. It is at least doubtful 
1 whether the statute intends that a term of court whose 
duration is one month may be continued from month 
to month, and, as in this case, whether the January 
term should be continued until the November term. 
A great number of cases must be disposed of by the po¬ 
lice court. Such continuance, if often granted, must 
affect the rights of accused persons. Inextricable con¬ 
fusion must result. 

It ought to be kept in mind that if judgments can be kept in 
perpetual suspense in criminal cases, the same is true of civil 
•cases. It does not seem extravagant to describe such a situa- 
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tion in civil cases as intolerable, even more so now that the 
Municipal Court’s jurisdiction has been so greatly enlarge^. 

A like statutory provision relating to the Juvenile Court 
was held in Young v. Hesse , 58 App. D. C. 362, 30 F. (2d) 986, 
to give the Juvenile Court power to entertain a motion for a 
new trial at a subsequent term, where the term had been prop}- 
erly extended by appropriate orders. It appears from the 
transcript in that case that on February 8, 1928, appellant 
had been sentenced to the training school during minority ; 
that on March 1,1928, and within the same term of court, upon 
motion of appellant the court continued the term of court tp 
March 15, 1928; during the extended term a motion for a new 
trial was filed. On March 15, 1928 the case was continued tp 
March 21, and on March 21 to April 4, 1928, at which time 
the motion was heard and granted. 

Appellee submits, however, that a mere general direction 
that the term should be kept open, with no proceeding pending, 
is a pernicious and unreasonable evasion of the general rule 
that judgments become final at the term at which rendered, 
that the order in this case did not conform to the statutory 
power to extend the term from day to day, and that it was 
ineffective to continue the jurisdiction of the court to alter 
the sentence. 
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Assuming that probation was properly granted, however, the 
revocation thereof was not arbitrary. Appellant was advised 
of the cause for the motion to revoke. He had been previously 
warned while on probation that continued use of drugs would 
result in revocation, and in fact the sole purpose of the ex¬ 
traordinary grant of probation was to see if he could refrain 
from the use of drugs. He was fully aware of the nature of the 
proceedings held in the judge’s chambers and admitted his mis¬ 
conduct of breaking into the drug store and admitted his pur¬ 
pose was to obtain more drugs. He later pleaded guilty tjo 
petty larceny in connection with that charge and was sentenced 
therefor. 


i 
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As appellant points out in Escoe v. Zerbst, 295 U. S. 490, 
the Supreme Court held that under the federal probation 
statute, which provides that upon proceedings for revocation 
the probationer shall forthwith be taken before the Court (18 
U. S. C. § 725), a probationer is entitled to a hearing. The 
Court there points out that the hearing is a statutory privilege 
implied in the provision that the probationer shall be taken 
before the Court. No such provision appears in the District 
of Columbia statute, and as the right to a hearing is entirely 
statutory it would seem to follow that no hearing of any kind 
is required. This conclusion would in no wise be disturbing 
to conscience in connection with probation, which is so purely 
an act of grace to convicted persons. But conceding that a 
probationer is entitled to be heard by the authority which has 
the power to act, all required fairness and conscientious judg¬ 
ment was observed in this case. Even under the federal statute 
the hearing need not be upon formal charges or notice and no 
trial of the issues is required. Fair treatment is all that is 
required and the only question is whether there has been an 
abuse of discretion. Bums v. United States, 287 TJ. S. 216. 
The Court in this case had extended great indulgence to ap¬ 
pellant over a period of months and the day of reckoning came 
only after probation was clearly proven to be a wasted favor. 
The action of the Court was summary but conscientious and 
merits no criticism. 

In addition to the contention that the revocation was not 
arbitrary, it may be pointed out that habeas corpus is not a 
proper remedy in which to question the adequacy of a hearing. 
If a hearing had been denied altogether habeas corpus would 
be a proper remedy wherein to seek relief, but as a hearing was 
allowed and the complaint is that it was not conducted prop¬ 
erly, the proper remedy was by appeal. 

When a hearing is allowed but there is error in conduct¬ 
ing it or in limiting its scope, the remedy is by appeal. 
When an opportunity to be heard is denied altogether, 
the ensuing mandate of the court is void, and the pris¬ 
oner confined thereunder may have recourse to habeas 
corpus to put an end to the restraint. Escoe v. Zerbst, 
295 U. S. 490, 494. 
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CONCLUSION 

The judgment below was correct, if for no other reason than 
that the attempted grant of probation was a complete nul¬ 
lity, and had no effect whatsoever. The void order can rea¬ 
sonably be read only as an attempt to grant probation, but if 
construed as a reduction in sentence it had no effect because 
the power of the court to alter the judgment had long since 
ceased. Assuming probation to have been properly granted*, 
it was properly terminated for ample cause. 

Respectfully submitted. 

(S) Edward M. Curran, j 
Edward M. Curran, 

United States Attorney. | 
John P. Burke, 

John P. Burke, 

Assistant United States Attorney* f 
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